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SUPREME COURT OF THE UNITED STATES 

No. 15–375 

SUPAP KIRTSAENG, DBA BLUECHRISTINE99,  
PETITIONER v. J OHN WILEY & SONS, INC.  

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF  
APPEALS FOR THE SECOND CIRCUIT  

[J une 16, 2016] 

 J USTICE KAGAN delivered the opin ion  of the Cour t . 

Sect ion  505 of the Copyr ight  Act  provides tha t  a  dist r ict
cour t  “may . . . award a  reasonable a t torney’s fee to the 
preva iling par ty.” 17 U. S. C. §505.  The quest ion  pre-
sen ted here is whether  a  cour t , in  exercising tha t  au thor - 
ity, should give substan t ia l weight  to the object ive reason-
ableness of the losing par ty’s posit ion.  The answer, as both 
decisions below held, is yes—the cour t  shou ld.  But  the 
cour t  must  a lso give due considera t ion  to a ll other  circum-
stances relevant  to gran t ing fees; and it  r et a ins discret ion , 
in  ligh t  of those factors, to make an  award even  when  the
losing par ty advanced a  reasonable cla im or  defense. 
Because we a re not  cer t a in  tha t  the lower  cour t s here 
understood the fu ll scope of tha t  discret ion , we return  the 
case for  fu r ther  considera t ion  of the preva iling par ty’s fee
applica t ion . 

I 

Pet it ioner  Supap Kir t saeng, a  cit izen  of Tha iland, came 
to the United Sta tes 20 years ago to study ma th  a t  Cornell 
University. He qu ickly figured ou t  tha t  respondent  J ohn  
Wiley & Sons, an  academic publish ing company, sold 
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vir tua lly iden t ica l English-language textbooks in  the two
count r ies—but  for  fa r  less in  Tha iland than  in  the United 
Sta tes. Seeing a  r ipe oppor tun ity for  a rbit rage, Kir t saeng 
asked family and fr iends to buy the foreign  edit ions in  
Tha i bookstores and sh ip them to h im in  New York.  He 
then  resold the t extbooks to Amer ican  student s, reim-
bursed h is Tha i suppliers, and pocketed a  t idy profit .

Wiley sued Kir t saeng for  copyr igh t  in fr ingement , cla im-
ing tha t  h is act ivit ies viola ted it s exclusive r igh t  to dis-
t r ibu te the t extbooks. See 17 U. S. C. §§106(3), 602(a )(1).
Kir t saeng invoked the “fir st -sa le doct r ine” as a  defense.
Tha t  doct r ine typica lly enables the lawful owner  of a  book 
(or  other  work) to resell or  otherwise dispose of it  a s he 
wishes. See §109(a). But  Wiley contended tha t  the fir st -
sa le doct r ine did not  apply when  a  book (like those 
Kir t saeng sold) was manufactured abroad. 

At  the t ime, cour t s were in  conflict  on  tha t  issue.  Some 
thought , a s Kir t saeng did, tha t  the fir st -sa le doct r ine 
permit t ed the resa le of foreign-made books; others main-
ta ined, a long with  Wiley, tha t  it  did not .  And th is Cour t , 
in  it s fir st  pass a t  the issue, divided 4 to 4.  See Costco 
Wholesa le Corp. v. Omega , S . A., 562 U. S. 40 (2010) ( per  
cur ia m). In  th is case, the Dist r ict  Cour t  sided with  Wiley;
so too did a  divided panel of the Cour t  of Appea ls for  the 
Second Circu it . See 654 F . 3d 210, 214, 222 (2011).  To 
set t le the cont inu ing conflict , th is Cour t  gran ted 
Kir t saeng’s pet it ion  for  cer t iora r i and reversed the Second
Circu it  in  a  6-to-3 decision , thus establish ing tha t  the 
fir st -sa le doct r ine a llows the resa le of foreign-made books,
just  as it  does domest ic ones.  See Kir tsa eng v. J ohn  Wiley 
& Sons, Inc., 568 U. S. ___, ___ (2013) (slip op., a t  3). 

Return ing victor ious to the Dist r ict  Cour t , Kir t saeng
invoked §505 to seek more than  $2 million  in  a t torney’s
fees from Wiley.  The cour t  den ied h is mot ion .  Relying on  
Second Circu it  precedent , the cour t  gave “substan t ia l 
weight” to the “object ive reasonableness” of Wiley’s in -
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fr ingement  cla im. See No. 08–cv–07834 (SDNY, Dec. 20,
2013), App. to Pet . for  Cer t . 18a , 2013 WL 6722887, *4.  In  
explana t ion  of tha t  approach , the cour t  sta ted tha t  “the 
imposit ion  of a  fee award aga inst  a  copyr igh t  holder  with
an  object ively reasonable”—although  unsuccessfu l—“lit - 
iga t ion  posit ion  will genera lly not  promote the purposes of 
the Copyr igh t  Act .” Id ., a t  11a  (quot ing Ma tthew Bender  
& Co. v. West Publish ing Co., 240 F . 3d 116, 122 (CA2 
2001) (emphasis deleted)).  Here, Wiley’s posit ion  was
reasonable: After  a ll, severa l Cour ts of Appea ls and th ree
J ust ices of the Supreme Cour t  had agreed with  it .  See 
App. to Pet . for  Cer t . 12a . And according to the Dist r ict
Cour t , no other  circumstance “over r [o]de” tha t  object ive
reasonableness, so as to war ran t  fee-sh ift ing.  Id ., a t  22a . 
The Cour t  of Appea ls a ffirmed, concluding in  a  br ief sum-
mary order  tha t  “the dist r ict  cour t  proper ly placed ‘sub-
stan t ia l weight ’ on  the reasonableness of [Wiley’s] posi-
t ion” and commit ted no abuse of discret ion  in  deciding
tha t  other  “factors did not  ou tweigh” the reasonableness
finding. 605 Fed. Appx. 48, 49, 50 (CA2 2015).

We gran ted cer t iora r i, 577 U. S. ___ (2016), to resolve 
disagreement  in  the lower  cour t s about  how to address an  
applica t ion  for  a t torney’s fees in  a  copyr igh t  case.1 

II 

Sect ion  505 sta tes tha t  a  dist r ict  cour t  “may . . . award a
reasonable a t torney’s fee to the preva iling par ty.”  It  thus 
au thor izes fee-sh ift ing, bu t  without  specifying standards
tha t  cour t s should adopt , or  gu idepost s they should use, in  

—————— 
1 Compare, e.g., Ma tthew Bender  & Co. v. West Publish ing Co., 240 

F . 3d 116, 122 (CA2 2001) (giving substan t ia l weigh t  to object ive 
reasonableness), with , e.g., Bond  v. Blum, 317 F . 3d 385, 397–398 (CA4 
2003) (endorsing a  tota lity-of-the-circumstances approach, without  
according specia l sign ificance to any factor ), and with , e.g., Hogan  
Systems, Inc. v. Cybersource In t’l, Inc., 158 F. 3d 319, 325 (CA5 1998)
(presuming tha t  a  preva iling par ty receives fees). 
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determin ing when  such  awards a re appropr ia te.
In  Foger ty v. Fa n ta sy, Inc., 510 U. S. 517 (1994), th is 

Cour t  recognized the broad leeway §505 gives to dist r ict  
cour t s—but  a lso established severa l pr inciples and cr it er ia
to gu ide their  decisions.  See id ., a t  519 (asking “wha t  
standards should in form” the exercise of the t r ia l cour t ’s 
au thor ity).  The sta tu tory language, we sta ted, “clear ly 
connotes discret ion ,” and eschews any “precise ru le or  
formula” for  awarding fees.  Id ., a t  533, 534.  St ill, we 
established a  pa ir  of r est r ict ions.  F ir st , a  dist r ict  cour t  
may not  “award[ ] a t torney’s fees as a  mat ter  of course”;
ra ther , a  cour t  must  make a  more par t icu la r ized, case-by-
case assessment .  Id ., a t  533. Second, a  cour t  may not  
t rea t  preva iling pla in t iffs and preva iling defendants any 
differen t ly; defendants should be “encouraged to lit iga te
[mer itor ious copyr igh t  defenses] to the same exten t  tha t  
pla in t iffs a re encouraged to lit iga te mer itor ious cla ims of 
in fr ingement .” Id ., a t  527. In  addit ion , we noted with  
approva l “severa l nonexclusive factors” to in form a  cour t ’s 
fee-shift ing decisions: “fr ivolousness, mot iva t ion , object ive 
unreasonableness[,] and the need in  par t icu la r  circum-
stances to advance considera t ions of compensat ion  and 
deter rence.” Id ., a t  534, n . 19.  And we left  open  the possi-
bility of providing fur ther  gu idance in  the fu ture, in  re-
sponse to (and grounded on) lower  cour t s’ evolving exper i-
ence.  See id ., a t  534–535; Ma r tin  v. Fra nklin  Ca pita l 
Corp., 546 U. S. 132, 140, n . (2005) (not ing tha t  Foger ty
was not  in tended to be the end of the mat ter ). 

The par t ies here, though  shar ing some common ground,
now dispute wha t  else we should say to dist r ict  cour t s.
Both  Kir t saeng and Wiley agree—as they must—tha t  §505
gran ts cour t s wide la t itude to award a t torney’s fees based
on  the tota lity of circumstances in  a  case.  See Br ief for  
Pet it ioner  17; Br ief for  Respondent  35.  Yet  both  reject  the
posit ion , t aken  by some Cour t s of Appea ls, see supra , a t  3, 
n . 1, tha t  Foger ty spelled ou t  the on ly appropr ia te limit s 
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on  judicia l discret ion—in other  words, tha t  each  dist r ict
cour t  should otherwise proceed as it  sees fit , a ssign ing 
whatever  weight  to wha tever  factor s it  chooses.  Ra ther , 
Kir t saeng and Wiley both  ca ll, in  a lmost  iden t ica l lan-
guage, for  “[c]hanneling dist r ict  cour t  discret ion  towards
the purposes of the Copyr igh t  Act .”  Br ief for  Pet it ioner  16; 
see Br ief for  Respondent  21 (“[A]n  appella te cour t  [should]
channel a  dist r ict  cour t ’s discret ion  so tha t  it  . . . fu r ther [s]
the goa ls of the Copyr igh t  Act”).  (And indeed, as discussed
la ter , both  descr ibe those purposes iden t ica lly.  See in fra , 
a t  6.) But  a t  tha t  poin t , the two par t  ways.  Wiley argues
tha t  giving substan t ia l weight  to the reasonableness of a  
losing par ty’s posit ion  will best  serve the Act ’s object ives. 
See Br ief for  Respondent  24–35. By cont rast , Kir t saeng
favors giving specia l considera t ion  to whether  a  lawsuit  
resolved an  impor tan t  and close lega l issue and thus 
“meaningfu lly cla r ifie[d]” copyr igh t  law.  Br ief for  Pet i-
t ioner  36; see id ., a t  41–44. 

We join  both  par t ies in  seeing a  need for  some addit iona l 
gu idance respect ing the applica t ion  of §505.  In  addressing
other  open-ended fee-sh ift ing sta tu tes, th is Cour t  has
emphasized tha t  “in  a  system of laws discret ion  is ra rely 
without  limit s.” F ligh t Attenda nts v. Zipes, 491 U. S. 754, 
758 (1989); see Ha lo Electronics, Inc. v. Pu lse Electron ics, 
Inc., a n te, a t  8.  Without  govern ing st andards or  pr inci-
ples, such  provisions th rea ten  to condone judicia l “whim”
or  predilect ion . Ma r tin , 546 U. S., a t  139; see a lso ibid . 
(“[A] mot ion  to [a  cour t ’s] discret ion  is a  mot ion , not  to it s 
inclina t ion , bu t  to it s judgment ; and it s judgment  is to be
guided by sound lega l pr inciples” (quot ing United  S ta tes v. 
Burr , 25 F . Cas. 30, 35 (No. 14,692d) (CC Va. 1807) (Mar-
sha ll, C. J .))). At  the least , u t t er ly freewheeling inquir ies 
often  depr ive lit igan t s of “the basic pr inciple of just ice tha t  
like cases should be decided a like,” Ma r tin , 546 U. S., a t  
139—as when , for  example, one judge th inks the par t ies’ 
“mot iva t ion[s]” determina t ive and another  believes the 
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need for  “compensa t ion” t rumps a ll else, Foger ty, 510 
U. S., a t  534, n . 19.  And so too, such  unconst ra ined discre-
t ion  prevents individua ls from predict ing how fee deci-
sions will tu rn  ou t , and thus from making proper ly in -
formed judgments about  whether  to lit iga te.  For  those 
reasons, when  applying fee-sh ift ing laws with  “no explicit  
limit  or  condit ion ,” Ha lo, a n te, a t  8, we have nonetheless 
“found limit s” in  them—and we have done so, just  as both  
par t ies u rge, by looking to “the la rge object ives of the 
relevant  Act ,” Zipes, 491 U. S., a t  759 (in terna l quota t ion  
marks omit t ed); see supra , a t  5. 

In  accord with  such  precedent s, we must  consider  if
either  Wiley’s or  Kir t saeng’s proposa l well advances the
Copyr igh t  Act ’s goa ls. Those object ives a re well set t led.
As Foger ty expla ined, “copyr igh t  law u lt imately serves the
purpose of enr ich ing the genera l public th rough  access to 
crea t ive works.”  510 U. S., a t  527; see U. S. Const ., Ar t . I, 
§8, cl. 8 (“To promote the Progress of Science and usefu l
Ar ts”). The sta tu te ach ieves tha t  end by st r iking a  ba l-
ance between  two subsidia ry a ims: encouraging and re-
warding au thors’ crea t ions while a lso enabling others to 
bu ild on  tha t  work. See Foger ty, 510 U. S., a t  526.  Ac-
cordingly, fee awards under  §505 should encourage the 
types of lawsuit s tha t  promote those purposes. (Tha t  is
why, for  example, Foger ty insisted on  t rea t ing preva iling
pla in t iffs and preva iling defendants a like—because the
one could “fur ther  the policies of the Copyr igh t  Act  every 
bit  a s much  as” the other .  510 U. S., a t  527.) On  tha t  
much , both  par t ies agree.  Br ief for  Pet it ioner  37; Br ief for  
Respondent  29–30. The contested issue is whether  giving
substan t ia l weight  to the object ive (un)reasonableness of a  
losing par ty’s lit iga t ing posit ion—or , a lterna t ively, to a  
lawsuit ’s role in  set t ling sign ifican t  and uncer ta in  lega l 
issues—will predictably encourage such  usefu l copyr igh t  
lit iga t ion . 

The object ive-reasonableness approach  tha t  Wiley fa -
vors passes tha t  t est  because it  both  encourages par t ies 
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with  st rong lega l posit ions to stand on  their  r igh ts and
deter s those with  weak ones from proceeding with  lit iga -
t ion . When a  lit igan t—whether  pla in t iff or  defendant—is
clea r ly cor rect , the likelihood tha t  he will r ecover  fees from
the opposing (i.e., unreasonable) par ty gives h im an  incen-
t ive to lit iga te the case a ll the way to the end.  The holder  
of a  copyr igh t  tha t  has obviously been  in fr inged has good 
reason  to br ing and main ta in  a  su it  even  if the damages a t  
stake a re small; and likewise, a  person  defending aga inst  
a  pa ten t ly mer it less copyr igh t  cla im has every incen t ive to
keep figh t ing, no mat ter  tha t  a t torney’s fees in  a  pro- 
t r acted su it  might  be as or  more cost ly than  a  set t lement . 
Conversely, when a  person  (aga in , whether  pla in t iff or
defendant ) has an  unreasonable lit iga t ing posit ion , the 
likelihood tha t  he will have to pay two set s of fees discour-
ages lega l act ion .  The copyr igh t  holder  with  no reasonable
infr ingement  cla im has good reason  not  to br ing su it  in  the
fir st  instance (knowing he cannot  force a  set t lement  and 
will have to proceed to judgment ); and the in fr inger  with  
no reasonable defense has every reason  to give in  qu ickly,
before each side’s lit iga t ion  cost s mount .  All of those 
resu lt s promote the Copyr igh t  Act ’s purposes, by enhanc-
ing the probability tha t  both  crea tors and users (i.e., po-
ten t ia l pla in t iffs and defendants) will en joy the substan-
t ive r igh ts the sta tu te provides.

By cont rast , Kir t saeng’s proposa l would not  produce any 
sure benefit s. We accept  h is premise tha t  lit iga t ion  of 
close cases can  help ensure tha t  “the boundar ies of copy-
r igh t  law [a re] demarca ted as clea r ly as possible,” thus 
advancing the public in terest  in  crea t ive work.  Br ief for  
Pet it ioner  19 (quot ing Foger ty, 510 U. S., a t  527).  Bu t  we 
cannot  agree tha t  fee-sh ift ing will necessar ily, or  even  
usua lly, encourage par t ies to lit iga te those cases to judg-
ment . Fee awards a re a  double-edged sword: They in -
crease the reward for  a  victory—but  a lso enhance the 
pena lty for  a  defea t . And the ha llmark of hard cases is 



8 KIRTSAENG v. J OHN WILEY & SONS, INC. 

Opin ion  of the Cour t  

tha t  no par ty can  be confiden t  if he will win  or  lose. That  
means Kir t saeng’s approach  could just  as easily discour-
age as encourage par t ies to pursue the kinds of su it s tha t  
“meaningfu lly cla r if[y]” copyr igh t  law.  Br ief for  Pet it ioner  
36. It  would (by defin it ion) ra ise the stakes of such  su it s;
bu t  whether  those h igher  stakes would provide an  incen-
t ive—or  instead a  disincen t ive—to lit iga te h inges on  a
par ty’s a t t itude toward r isk.  Is the person  r isk-prefer r ing
or  r isk-averse—a h igh-roller  or  a  penny-an te type?  Only 
the former  would lit iga te more in  Kir t saeng’s wor ld. See 
Posner , An Economic Approach  to Lega l Procedure and
J udicia l Administ ra t ion , 2 J . Lega l Studies 399, 428 
(1973) (fees “make[ ] the expected va lue of lit iga t ion  less
for  r isk-averse lit igan t s, which  will encourage [them to] 
set t le[ ]”).  And Kir t saeng offer s no reason to th ink tha t
ser ious gamblers predomina te. See, e.g., Texa s Industr ies, 
Inc. v. Ra dcliff Ma ter ia ls, Inc., 451 U. S. 630, 636, n . 8 
(1981) (“Economists disagree over  whether  business deci-
sionmakers[ ] a re ‘r isk averse’”); CIGNA Corp. v. Ama ra , 
563 U. S. 421, 430 (2011) (“[M]ost  individua ls a re r isk 
averse”). So the va lue of h is st andard, un like Wiley’s, is
en t irely specula t ive.2 

What  is more, Wiley’s approach  is more administ rable 

—————— 
2 This case serves as a  good illust ra t ion .  Imagine you a re Kir t saeng

at  a  key moment  in  h is case—say, when  deciding whether  to pet it ion
th is Cour t  for  cer t iorar i.  And suppose (as Kir t saeng now wishes) tha t
the preva iling par ty in  a  hard and impor tan t  case—like th is one—will
probably get  a  fee award.  Does tha t  make you  more likely to file, 
because you  will r ecoup your  own fees if you  win? Or  less likely to file, 
because you will foot  Wiley’s bills if you  lose?  Here a re some answers to 
choose from (reca lling tha t  you  cannot  confiden t ly predict  which  way
the Cour t  will ru le): (A) Six of one, ha lf a  dozen  of the other .  (B) De-
pends if I’m feeling lucky tha t  day.  (C) Less likely—this is get t ing
sca ry; who knows how much  money Wiley will spend on Supreme Cour t  
lawyers? (D) More likely—the h igher  the st akes, the grea ter  the rush . 
Only if lot s of people answer  (D) will Kir t saeng’s st andard work in  the 
way adver t ised.  Maybe.  But  then  aga in , maybe not . 
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than  Kir t saeng’s.  A dist r ict  cour t  tha t  has ru led on the 
mer it s of a  copyr ight  case can  easily assess whether  the
losing par ty advanced an  unreasonable cla im or  defense.
Tha t  is closely rela ted to wha t  the cour t  has a lready done: 
In  deciding any case, a  judge cannot  help bu t  consider  the 
st rength  and weakness of each  side’s a rguments.  By
cont rast , a  judge may not  know a t  the conclusion  of a  su it
whether  a  newly decided issue will have, as Kir t saeng 
th inks cr it ica l, broad lega l sign ificance.  The precedent -
set t ing, law-cla r ifying va lue of a  decision  may become 
apparen t  on ly in  ret rospect—somet imes, not  un t il many
years la ter . And so too a  decision’s pract ica l impact  (to the
exten t  Kir t saeng would have cour t s separa tely consider
tha t  factor ).  Dist r ict  cour t s a re not  accustomed to eva lua t -
ing in  rea l t ime either  the ju r isprudent ia l or  the on-the-
ground impor t  of their  ru lings.  Exact ly how they would do
so is uncer ta in  (Kir t saeng poin ts to no other  context  in
which cour t s under take such  an  ana lysis), bu t  we fear  tha t
the inquiry would implica te our  oft -sta ted concern  tha t  an
applica t ion  for  a t torney’s fees “should not  resu lt  in  a  sec-
ond major  lit iga t ion .” Zipes, 491 U. S., a t  766 (quot ing 
Hensley v. Eckerha r t, 461 U. S. 424, 437 (1983)).  And we 
suspect  tha t  even  a t  the end of tha t  post -lawsuit  lawsuit , 
the resu lt s would typica lly reflect  lit t le more than  edu-
ca ted guesses.

Cont ra ry to Kir t saeng’s view, placing substan t ia l weight  
on  object ive reasonableness a lso t r ea ts pla in t iffs and 
defendants even-handedly, as Foger ty commands. No 
mat ter  which  side wins a  case, the cour t  must  assess 
whether  the other  side’s posit ion  was (un)reasonable. And 
of course, both  pla in t iffs and defendants can  (and some-
t imes do) make unreasonable a rguments.  Kir t saeng
cla ims tha t  the reasonableness inquiry systemat ica lly 
favors pla in t iffs because a  losing defendant  “will vir tua lly 
a lwa ys be found to have done someth ing cu lpable.”  Br ief 
for  Pet it ioner  29 (emphasis in  or igina l). But  tha t  confla tes 
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two differen t  quest ions: whether  a  defendant  in  fact  in -
fr inged a  copyr igh t  and whether  he made ser ious a rgu-
ments in  defense of h is conduct .  Cour ts every day see
reasonable defenses tha t  u lt imately fa il (just  as they see 
reasonable cla ims tha t  come to noth ing); in  th is context , a s
in  any other , they a re capable of dist inguish ing between
those defenses (or  cla ims) and the object ively unreason- 
able var iety. And if some cour t  confuses the issue of liabil-
ity with  tha t  of reasonableness, it s fee award should be
reversed for  abuse of discret ion .3 

All of tha t  sa id, object ive reasonableness can  be on ly an  
impor tan t  factor  in  assessing fee applica t ions—not  the
cont rolling one. As we recognized in  Foger ty, §505 con-
fers broad discret ion  on  dist r ict  cour t s and, in  deciding 
whether  to fee-shift , they must  take in to account  a  range
of considera t ions beyond the reasonableness of lit iga t ing 
posit ions. See supra , a t  4. Tha t  means in  any given  case 
a  cour t  may award fees even  though  the losing par ty 
offered reasonable a rguments (or , conversely, deny fees
even  though  the losing par ty made unreasonable ones). 

—————— 
3 Kir t saeng a lso offer s st a t ist ics meant  to show tha t  in  pract ice, even 

if not  in  theory, the object ive reasonableness inqu iry unduly favors
pla in t iffs; but  the Solicitor  Genera l as a micus cur iae has cast  sign ifi-
can t  doubt  on  tha t  cla im.  According to Kir t saeng, 86% of winn ing
copyr ight  holders, but  on ly 45% of preva iling defendant s, have received
fee awards over  the last  15 yea rs in  the Second Circu it  (which , reca ll,
gives substan t ia l weight  to object ive reasonableness).  See Reply Br ief
17–18; supra , a t  2–3.  But  fir st , the Solicitor  Genera l represen ts tha t
the overa ll numbers a re actua lly 77% and 53%, respect ively.  See Tr . of 
Ora l Arg. 41. And second, the Solicitor  Genera l poin ts ou t  tha t  a ll
these percen tages include default  judgments, which  a lmost  invar iably
give r ise to fee awards—but  usua lly of a  very small amount—because 
the defendant  has not  shown up to oppose either  the su it  or  the fee
applica t ion . When those cases a re taken  ou t , the sta t ist ics look fa ir ly 
simila r : 60% for  pla in t iffs versus 53% for  defendant s.  See id ., a t  42. 
And of course, there may be good reasons why copyr ight  pla in t iffs and 
defendants do not  make reasonable a rguments in  per fect ly equa l 
propor t ion . 
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For  example, a  cour t  may order  fee-sh ift ing because of a  
par ty’s lit iga t ion  misconduct , wha tever  the reasonableness 
of h is cla ims or  defenses.  See, e.g., Viva  Video, Inc. v. 
Ca brera , 9 Fed. Appx. 77, 80 (CA2 2001).  Or  a  cour t  may 
do so to deter  repeated instances of copyr igh t  in fr ingement
or  overaggressive asser t ions of copyr igh t  cla ims, aga in  
even  if the losing posit ion  was reasonable in  a  par t icu la r  
case. See, e.g., Br idgepor t Music, Inc. v. WB Music Corp., 
520 F . 3d 588, 593–595 (CA6 2008) (awarding fees aga inst  
a  copyr igh t  holder  who filed hundreds of su it s on  an  over -
broad lega l theory, including in  a  subset  of cases in  which  
it  was object ively reasonable). Although  object ive reason-
ableness ca r r ies sign ifican t  weigh t , cour t s must  view a ll 
the circumstances of a  case on  their  own terms, in  ligh t  of 
the Copyr ight  Act ’s essen t ia l goa ls.

And on  tha t  score, Kir t saeng has ra ised ser ious ques-
t ions about  how fee-shift ing actua lly opera tes in  the Sec-
ond Circu it .  To be sure, the Cour t  of Appea ls’ framing of 
the inquiry resembles our  own: It  ca lls for  a  dist r ict  cour t
to give “substan t ia l weight” to the reasonableness of a  
losing par ty’s lit iga t ing posit ions while a lso consider ing 
other  relevant  circumstances.  See 605 Fed. Appx., a t  49–
50; Ma tthew Bender , 240 F . 3d, a t  122.  But  the Cour t  of 
Appea ls’ language a t  t imes suggest s tha t  a  finding of
reasonableness ra ises a  presumpt ion  aga inst  gran t ing 
fees, see ibid .; supra , a t  2–3—and tha t  goes too fa r  in
cabin ing how a  dist r ict  cour t  must  st ructure it s ana lysis
and what  it  may conclude from it s r eview of relevant  
factors. St ill more, dist r ict  cour t s in  the Second Circuit  
appear  to have over ly lea rned the Cour t  of Appea ls’ lesson ,
tu rn ing “substan t ia l” in to more near ly “disposit ive”
weight . As Kir t saeng notes, hardly any decisions in  tha t  
Circu it  have gran ted fees when  the losing par ty ra ised a  
reasonable a rgument  (and none have den ied fees when  the 
losing par ty fa iled to do so).  See Reply Br ief 15.  For  these 
reasons, we vaca te the decision  below so tha t  the Dist r ict  
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Cour t  can  take another  look a t  Kir t saeng’s fee applica t ion .
In  sending back the case for  th is purpose, we do not  a t  a ll 
in t imate tha t  the Dist r ict  Cour t  should reach  a  differen t  
conclusion .  Rather , we merely ensure tha t  the cour t  will
eva lua te the mot ion  consisten t  with  the ana lysis we have
set  out—giving substan t ia l weight  to the reasonableness
of Wiley’s lit iga t ing posit ion , bu t  a lso taking in to account  
a ll other  relevan t  factors. 

* * * 

The judgment  of the Cour t  of Appea ls is vaca ted, and
the case is remanded for  fu r ther  proceedings consist en t
with  th is opin ion . 

It is so ordered . 




